February 15, 2024

CC:PA:01:PR (REG-142338-07)

Room 5203 U e
Internal Revenue Service — —
P.O. Box 7604 EAST TENNESSEE

Ben Franklin Station FOUNDATION

Washington, DC 20044

Re: IRS and REG-142338-07
Comments in Response to Notice of Proposed Rulemaking, Request for Comments in
Connection with Taxes on Taxable Distributions from Donor Advised Funds under
Section 4966 and Request for Public Hearing and Request for Public Hearing

To Whom it May Concemn:

We are writing on behalf of East Tennessee Foundation (“ETF”’), a community foundation
serving 25 counties in East Tennessee, in response to the above referenced Notice of
Rulemaking (the ‘“Notice”) regarding “Taxes on Taxable Distributions from Donor Advised
Funds under Section 4966.” In the Notice, the Department of the Treasury and the Internal
Revenue Service (the “IRS”) stated their intention of adopting regulations (the “Proposed
Regulations”) under Section 4966 of the Internal Revenue Code of 1986, as amended, regarding
donor advised funds (“DAFs”) of sponsoring organizations and requested comments on those
approaches. We are also requesting a public hearing be scheduled on the Proposed Regulations.

This letter will address the concerns we have identified in the Proposed Regulations that would
negatively impact ETF if made final. They are as follows:
e Overly broad definition of a Donor Advised Fund
Problem for designated funds if donor serves on the board of a grantee
“Distributions” to include fee-for-service arrangements
Possible liability under Section 4966 absent actual knowledge
“Personal Investment Advisors” defined as donor advisors
The effective date and short transition period

OVERVIEW OF EAST TENNESSEE FOUNDATION

East Tennessee Foundation was formed in 1986 through a merger of two predecessor
organizations to provide a vehicle for philanthropy in the East Tennessee region. As one of 900
U.S. community foundations, it supports the broad-based charitable interests of many separate
donors and benefits the residents, communities, and environment in 25 counties of East
Tennessee.

ETF Profile: $540 million in total assets
480 component funds and eight supporting organizations
Over $400 million in grants awarded since 1986
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National accreditation for community foundations since 2006

28-member volunteer board of directors

Full time equivalent staff of 18

Mission - provide philanthropic leadership, inspiring donors to make lives better
and communities stronger in enduring ways across generations

DAFs are one of eight types of funds offered by ETF and on December 31, 2023, comprised
12% of total assets (25% excluding assets of supporting organizations). Although they are an
important vehicle for philanthropy, other fund types are equally important to ETF’s ability to
serve donors and provide impact in the region. They are as follows:

e County Affiliate Fund - A type of field-of-interest fund focused on serving a
particular geographic area. A volunteer advisory board, made up of local leaders
in the county most of whom are donors to the fund, develops resources for fund
growth, determines goals and priorities, and recommends grants to be made from
the affiliate fund.

e Designated Endowment Fund - An endowed fund established by an individual,
family, or business to benefit one or more specific charitable organizations
selected by the donor at the fund’s creation. Advice on fund distributions ends
with the completion of the gift fund agreement.

o Field of Interest Fund (FOIF) - A fund established by an individual donor, a
group of donors, or by ETF Board action, that makes grants for a charitable
interest area or category of need. Generally, a volunteer grants panel of subject
matter experts related to the fund’s focus/interest area, nonprofit peers,
community volunteers, ETF board members, ETF team members, and fund
donors will recommend grants to be made from the fund as a part of a
competitive grant process.

e Operating Fund — A fund specifically designated to pay ETF’s operating
expenses. Funds are expended in accordance with the annual budget approved by
the board. Operating endowment funds may also be established to provide an
ongoing source of revenue for ETF’s operations.

e Organization Endowment Fund - An endowed fund established by a nonprofit
organization for the benefit of that same nonprofit organization.

e Scholarship Fund - An endowed fund that benefits individuals by providing
funding for post-secondary education. Volunteers serve on scholarship selection
committees, who recommend recipients and alternates.

e Unrestricted Fund - An endowed fund that is not specifically designated for
particular purposes by the donor, or for which restrictions have expired or been
removed. The ETF team recommends an allocation of planned uses annually to
the board for discussion and approval.

In addition ETF has eight Type I supporting organizations within the meaning of IRC Section
509(a)(3). As Type I supporting organizations, they are operated, supervised, or controlled by
ETF. One supporting organization, the Knoxville Jewish Community Family of Funds, holds 88
funds (as described above).



Overly Broad Definition of Donor Advised Fund

The definitional criteria for what constitutes a DAF in the Proposed Regulations ignores the
range of charitable funds offered and administered by ETF and other community foundations. A
significant number of ETF FOIFs and county affiliate funds would likely and inappropriately be
classified as DAFs and subjected to a regulatory regime that was not originally intended to
encompass these funds. It is unclear in the Proposed Regulations what would make a donor a
“significant contributor,” and such labeling as one could drastically affect the function of our
many FOIF advisory boards. ETF has a long history of maintaining FOIFs and, as of December
31, 2023, had over $49,360,000 in 52 such funds and made over $1,800,000 in grants during
calendar year 2023. Of the assets held by our FOIFs, $8,200,000 is held in 19 county affiliate
funds.

Examples:

(1)Our Pat Summitt Foundation Fund was established as a multi-donor fund by Coach Pat
Summitt and her family to help find a cure for Alzheimer’s and to provide assistance for those
afflicted with the disease. Contributions have been received from thousands of donors across the
country in support of Pat’s legacy. Although controlled by the ETF Board of Directors, an
advisory board appointed by ETF advises on the fund’s strategic plan, fundraising efforts, and
program priorities and grantmaking. The 18-member Advisory Board is comprised of a variety
of individuals, a few of whom could be considered “significant contributors” to the fund. Even
though these donors do not control, directly or indirectly, the fund’s activities including
grantmaking, it appears the Proposed Regulations would deem them to be donor advisors to the
fund. This nationally-known fund established with broad-based support from throughout the
U.S. and internationally is not a DAF.

(2)Our county affiliate funds, established to advance ETF’s impact in the region through local
philanthropy, are led by local affiliate fund advisory boards who set their own goals and program
priorities and fundraise. They also serve as the grants committee for either a competitive or non-
competitive grant process. Advisory board members are local community leaders wanting to
increase philanthropy in their communities. As advisory board members, they are expected to
contribute to the fund themselves, and several of them could be considered “significant
contributors.” Labeling our county affiliates as DAFS would devastate our affiliate fund
initiative and local philanthropy in the region.

Designated Fund Donors Serving on the Board of the Grantee. The fact that a donor serves
on the board of a nonprofit organization should not preclude the donor from establishing a
designated fund at ETF for the organization’s long term benefit. This provision in the Proposed
Regulations will drastically reduce the number of designated funds at ETF and will hurt the
nonprofits it is our mission to support. As of December 31, 2023, ETF held $53,997,000 in 82
such funds and made over $2,119,000 in grants during calendar year 2023.

Donors establish designated endowment funds to benefit nonprofits for which they have an
affinity so that their favorite nonprofit(s) will have a permanent source of annual support.
Designated funds support one or more specific charities, named at the time of the fund’s
creation, providing an annual income for the charity based on ETF’s spending rate. Oftentimes
these donors have served on the nonprofit’s board of directors or perhaps such an opportunity



will arise in the future. Such board service does not construe donor control of the organization or
the use of the annual grant it receives from the designated fund at ETF. By law, an individual
board member cannot control, either directly or indirectly, a publicly-supported 501(c)(3)
organization’s activity or use of funds, so further regulation or oversight by ETF in these
instances is redundant and unnecessary.

In addition, such a limitation is impractical if not impossible to administer. Board composition
changes over time, and it is unreasonable to expect that ETF will monitor a nonprofit board’s
composition every year and undertake additional due diligence into donors and grant recipients
beyond that needed to guard against incidental benefit.

“Distributions” to Include Fee-For-Service Arrangements. The definition of “distribution”
must be clarified to make it clear that payments made by a sponsoring organization for its proper
fees and expenses incurred, if not treated as an excess benefit transaction under Section 4958, are
not treated as a taxable distribution.

Examples:

(1)ETF imposes administrative fees on all its component funds and supporting organizations to
cover part of the cost of administration, vendor charges and direct costs (accounting, audit, legal,
etc.), and overhead. The Administrative Fee Schedule is carefully constructed based on the actual
cost of servicing the various funds and their activities, is in line with what other community
foundations charge, and is approved by the Board of Directors. It is imperative the Proposed
Regulations allow DAFs to be charged an administrative fee as a proportionate share of the
routine costs of doing business.

(2)It is sometimes necessary for ETF to specifically allocate certain expenses to a particular
DAF, i.e., when we are required to retain legal counsel in connection with a donor contributing a
complex asset such as real estate or when ETF staff must spend considerable time on one fund to
receive and liquidate a complex asset. It is wholly appropriate that ETF have the ability to
allocate necessary incurred costs to a specific fund.

Possible Liability Under Section 4966 Absent Actual Knowledge

The practical impact of Proposed Regulation §53.4966-5(a)(3) is to make sponsoring
organizations liable for actions of which the sponsoring organization may have no knowledge.
For example, if a donor advisor of an ETF DAF arranges for a grantee to use funds it received
from the DAF for an impermissible purpose, as described in the example in this regulation
section, a taxable distribution will have occurred and a tax under Section 4966(a)(1) would be
imposed on ETF despite any knowledge on our part.

Anything less than ETF having actual knowledge that making a grant recommended by a donor
advisor afforded more than an incidental benefit or possible impermissible use would require
ETF to create an entirely new system for conducting due diligence for grant recommendations.
Presently, ETF, like most DAF sponsors, utilizes a technology system to verify the tax-exempt
status and classification of proposed grantees. Technology is also utilized to confirm proposed
grantees are not identified on the OFAC watch list as required by law. In addition, ETF engages
in a range of manual review processes to ensure grants comply with other applicable laws and
regulations. The grant recommendation signed by the donor and the grant award letter accepted
by the grantee stipulate that no benefit was provided to the donor or other disqualified persons



and that the use of the grant, other than as restricted in the grant award letter, was not under the
control of the donor. Utilizing these processes, during the months of November and December of
2023, and January 2024, ETF was able to make 382 grants totaling $3,710,000.

Should the final regulations require anything less than actual knowledge, ETF would be required
to establish new manual processes and spend much more time per grant. The Proposed
Regulations’ Explanation of Provisions speaks to concerns regarding getting more grants to
“working charities”. If that is among the goals of the Proposed Regulations, then the final
regulations must clearly state that actual knowledge is the standard. To do otherwise would cause
all grantmaking to come to a standstill.

“Personal Investment Advisors” Defined As Donor Advisors

The Proposed Regulations’ expansion of the definition of Donor Advisor to include a new
category, called “personal investment advisors” is problematic for ETF and other community
foundations. The disproportionate economic impact on community foundations from the
expanded definition of Donor Advisors is detrimental to community-based charitable giving.
State and common law rules are already in place governing investment of charitable assets. Also,
there is no evidence to suggest that financial advisors recommended by a donor create any more
of a conflict of interest or manifest the ability to discourage donors from making grant
recommendations, let alone create a realistic opportunity for donors to reduce their personal asset
management fees as a result of such relationships.

Effective Date and Transition Period. Any final Regulations must include a transition period
of not less than thirty-six (36) months so that ETF and other community foundations will be able
to comply. As drafted, the Proposed Regulations would result in automatic excess benefit
transactions on the day the Proposed Regulations become final. Further, ETF will need a
significant amount of time to properly assess the extent to which DAFs and other funds will need
to be restructured. In order to properly undertake such a task, time will be required.

Conclusion

While we support the intent behind the idea of creating greater clarity under law, clarity which
ETF and many community foundations have been seeking for some time, the Proposed
Regulations as written fail to accurately take into account how community foundations operate.
ETF has focused on having robust technology and internal procedures and policies to perform
proper due diligence on gift acceptance, stewardship, and grantmaking in order to ensure
charitable dollars are used for charitable purposes. We have spent years crafting our fund types
to be able to comply with nonprofit law and offer donors many choices to effectuate their
philanthropy. Just as dollars flowing into our organization have grown exponentially since our
establishment in 1986, so too has the level of sophistication with which we operate.

The Proposed Regulations do not appreciate how community foundations work in building
philanthropy and the many services and products we offer in addition to DAFs. This point is
even more evident when you consider that with the overly broad definition of what is a DAF
under the Proposed Regulations, some of our other very effective funds that have been in place
for decades may now be treated as DAFs if the Proposed Regulations are made final as written.
The Proposed Regulations, in many respects, appear to seek to solve a range of problems that
aren’t problems.



We believe that greater clarity under the law should increase our ability to partner with donors to
maximize their philanthropy — getting more dollars to the organizations and communities that
need it most. Unfortunately, the Proposed Regulations fall short of this, and in many cases will
have the exact opposite of any positive intended effect - decreasing philanthropy overall.

Sincerely,
)

Katharine Killen
Vice President of Programs + COO
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Angelia Nystrom
Vice President of Advancement + Chief Legal Counsel




